WORKSHOP SUMMARY & EVALUATION FORM
“PREPARING FOR REGULATORY CHANGE”
Metropolitan Washington Council of Governments

Friday, February 20, 2004

Welcome & Introduction: Peter Shapiro, Chair, CBPC

Peter Shapiro, Chair, COG’s Chesapeake Bay Policy Committee made the welcoming remarks to kick off the day’s events.   Mr. Shapiro underscored the critical impact that several important regulatory milestones will have, particularly: 
· The adoption of new water quality standards that will provide a solid regulatory foundation for the Chesapeake 2000 water quality goals; 
· TMDLs, whether localized or regional in nature; and 
· New NPDES permitting policies.  
He noted that there may well be growth policy implications of load caps at wastewater plants and cited the importance of the Bay program’s 2007 re-evaluation.
Keynote: Paul Freedman, President, Limno Tech, Incorporated
Summary - Mr. Freedman provided an overview of emerging regulatory trends and challenged the participants on how best to be prepared and to get involved.  Mr. Freedman’s major themes were to not to dwell on the smaller issues involved with improving water quality (WQ).  He encouraged the workshop attendees to get started and prepare to improve WQ conditions and not to wait for pending regulatory change- be proactive and less reactionary to change.  He acknowledged widespread confusion and resentment, but advocated using that as a springboard for launching an “honest, truthful and open discussion” in a collaborative way to effect solutions.  This worked well in the early days of the Clean Water Act, but seems to have gotten lost in recent years as water quality issues have become increasingly complex.

He cited several problems and observations with today’s regulatory climate.  These include:
· Wet weather poses a unique set of problems such that the use may not always be achievable.  Accordingly, “swimmable and fishable” conditions are not realistic 24/7/365 for all waters;
· Achieving a standard of 5 mg/L everywhere all the time is not feasible or reasonable for Dissolved Oxygen;

· UAAs are difficult for all but the larger and more affluent communities to implement.

· POTWs should be viewed as part of the solution, not a part of the problem and solutions will continue to be elusive until we get a better handle on agricultural runoff;
· Vision and an Implementation Plan go hand and hand; you can’t be successful unless you have both.

· There is not enough money to solve all problems- you have to pick your battles.  
Discussion – Several issues emerged in the Q&A session, including:

· Regarding how to better address agriculture’s contributions, it was suggested that federal agricultural grants be tied to BMP implementation.

· It is critical to have public buy-in and involvement and it is important to clearly identify benefits, which are often understated or not fully articulated.
· It is critical to have a ‘Vision with a Plan.’ A vision without plan is fantasy; a plan w/out vision is just activity.  There is often “a disconnect” between the two because Visions are broad and the public generally wants 100% of the goal reached without understanding what is realistic.  At the same time, plans are generally very technical in nature and difficult to understand.
The View from Headquarters: Don Brady, Chief, Watershed Branch, US EPA

Summary – Don provided a summary of the current activities and focal points of the contemporary WQ program, which include:

· Addressing the large number of waters listed as impaired;

· Establishing meaningful, attainable WQ goals;

· Concentrate on improving the underlying science; and

· Addressing the complexities of multiple sources.

Mr. Brady made several points and observations:

· Despite the importance of dealing on a watershed basis, there has not been a decision to proceed on moving the “watershed rule” forward.  EPA is still working with the old rule (1985/1992 version) which derived from the §208 regulations that date from ’76-’77.  

· Much of the TMDL program has been driven by litigation, though many that are now being prepared are not driven by consent decrees.
· EPA is working to combine the §303(d) and §305(b) requirements;

· The “top 3” impairments are nutrients, sediment & pathogens, but metals may take over one of the top 3 positions.
· Sophisticated statistical analyses are becoming increasingly important in the listing/delisting process;

· Per EPA’s guidance memo of November 22, 2002, urban stormwater BMPs are expected to achieve the loadings necessary to effect delisting.  (I.e., MS4 permits should reflect the TMDL analysis.) 

Discussion – Some of the topics that emerged during the discussion were:
· Guidance is being developed to ensure the consistent use of data for listing/delisting of waterbodies.

· States seeing a rapid increase in listings for metals impairments should assess whether or not labs are using clean techniques in analyzing samples.

· Citing that TMDLs are a state responsibility, EPA does not view the development of a TMDL as a land use tool.  This was in response to concerns that TMDLs could cap development going to a POTW and tend to force it on to septic tank development.

Panel #1 – Standards, Use Attainability, Impairments and TMDLs in the Washington Region 
Representatives from the Virginia Department of Environmental Quality (VA-DEQ), the Maryland Department of the Environment (MDE) and the District of Columbia Department of Health (DC DOH) provided an overview of their respective jurisdictions stand regarding adoption of new standards, expected implications for the list of impaired waters and schedules for TMDLs.  
Alan Pollock, VA DEQ 
· Virginia will adopt EPA’s Chesapeake Bay Water Quality Criteria as standards, but will probably not complete the effort until late 2005 or early 2006.

· For clarity/SAV issues, there is not much clarity data; SAV ‘biocriteria’ is an innovative concept.
· The chlorophyll-a criterion was passed to the states to decide.  Virginia will need to develop specific numeric criteria – possibly for only specific waters, to be determined.
· Maryland and District of Columbia water quality standards for the Potomac & the Bay will impact Virginia dischargers.

· Regarding TMDLs in the COG region, Virginia has 42 waters listed (various constituents).  Coordination with DC&MD will be required for any Potomac TMDL (including listings for pH, nutrients and PCBs).  All of VA’s TMDLs are to be done by 2010.

· Regarding local TMDLs:  The Four Mile Run represented a good local government coordination effort involving Fairfax, Alexandria and Arlington.  The implementation plan is due out soon.

· Another TMDL in the COG region is for Catoctin Creek.  It will be developed in the near future.
· Note:  The 2004 List of impaired waters may include tidal embayments due to downstream Bay water quality requirements.

Rich Eskin- MDE 
· MDE is embarked on its triennial review of WQ standards.  The public comment period ends on 4/30/04.  The draft regulations were posted in the 1/23/04 MD Register.  They include a reclassification of bacteriological standards and include biocriteria.
· Like Virginia, Maryland will move forward to adopt EPA’s WQ Criteria for tidal waters, with some variations.  They plan on doing a UAA when and where needed, in particular to address the attainability of the “CB4” segment.  Questions were raised about the Chesapeake Bay WQ Model and CB4 for attainment.  Mr. Eskin referenced the possibility of a variance or ‘partial attainment’ concept to address the fact that according to the Bay Model, portions of segment CB4 is not projected to reach full attainment even with the agreed upon Bay allocation loads and stated that they (MDE) are working with EPA to address these types of conditions.  Critical technical/legal issue – Issue is of whether meet water quality vs. loads, and if can’t meet standards, then how to use UAA to address shortfall.  New model upgrades might provide a greater understanding on these issues.  Important public and political issue that MDE will need input on.  Need to document if can or can’t attain in some waters.

· For the Chesapeake Bay criteria – additional public comment period being proposed, will include an ‘initial’ UAA (to be proactive and get sufficient input early in the process on complex issues); produce an official UAA when the actual draft regulations go out.

· Mr. Eskin noted MD’s efforts to do ‘Integrated Assessments’ (i.e., MDE’s 303(d) listing with MD-DNR’s 3035(b) report).
Jim Collier- DC DOH 
· DC will also follow the EPA’s suggested WQ Criteria.  Clarity will be at a depth of 0.8 meters with statistical averaging (within the sampling period and location).  
· For the Chesapeake Bay Criteria – Mr. Collier noted the $15-$20 million upgrade for water quality model and noted major focus would be on Potomac.  He citied the coalition of ‘TMDLers’ working together on the jointly funded project.

· Mr. Collier highlighted an Anacostia TSS example and evaluating water quality under different flow conditions.
Lunchtime Speaker: Chris Pomeroy, AquaLaw 

· Chris stressed the issue of cost-effectiveness in investing in water quality controls.  In particular, he compared the costs of setting a baywide TN cap of 175 M#/year versus a cap of 195 M#/year.  He questioned whether the incremental benefit, in terms of percent of attainment, was worth the extra cost.

· He described some recent initiatives (petition & litigation) that would, if successful, dramatically alter the wastewater permitting requirements.
· He summarized a wastewater perspective that strategies should provide for: a point source allocation; an annual average permit limit; a reasonable compliance schedule; trading and (in Virginia) a retooling of the Water Quality Improvement Fund.

· Regarding Maryland’s ENR program and the Water Quality Restoration Fund, he cited several concerns:

· An equal upgrade for 66 WWTPs may will not be cost-effective

· There will be donor/donee  concerns (winners & losers) that may impede passage;
· There are equity issues since septic development is not included;

· Perhaps there should be a sunset provision;

· There should be safeguards to prevent raiding of the fund for other purposes;

· ENR is not compatible with watershed-based permitting as it takes POTWs off the page;

· He also raised the question whether there is a lowest level of TN concentration such that further reductions provide NO additional environmental benefit.

Track 1 – Regulating Wastewater Discharges
Panel #2 –Regulators’ Panel
EPA Region 3 – Bob Koroncai

· Mr. Koroncai presentation summarized the major EPA standards initiatives to date
· Nutrient standards – EPA is also developing NATIONAL nutrient standards for all waters

· Bacterial standard – EPA to change from fecal to e-coli/enterrococus

· Stormwater – Data is finding that much of sediment problems are due to water quantity issues (i.e., scouring) vs. runoff

· Wastewater Blending policy – proposed, and a policy not a regulation – still being reviewed

· TMDLs – there will be more of them, in Potomac (pH, toxics, bacteria) – due September 2007

· Watershed Management. – Will not just be regulatory changes, sited recently issued WS permit guidance, environmentally results driven, stakeholder participation critical.  
MDE – Jeff Rein

· MDE taking a proactive approach to dealing with TN now – via goals (BNR concentrations, ENR loads) vs. permits – which is working.

· MDE is aware of concern of abandoning recently built facilities if new technologies are needed.

· ENR policy says 4 mg/l TN, but efforts included trying to get 3 mg/l TN where possible.
· MDE will likely have to go to annual load limits when new standards are issued for the Point Sources.

· Watershed permitting – Governor Erlich’s bill would prescribe wastewater treatment plants performance.  It was noted that this not necessarily the most cost-effective approach – but does get Point Source load ‘off the table’.

· MDE referenced that possible use of watershed permit or bubble approach– Questions were raised about how to deal with growth.  Potentially, groups could still utilize WS permit approach.

VA-DEQ – Al Pollock

· VA has used various means to address nutrient issues over the years:
· For TP - via regulations (i.e., Occoquan/Dulles policies, embayments, etc.)

· For TN – used grant agreements instead

· Staff permit decisions – concern re: how to address far-field impacts

· Two views re: regulations - 1) overly burdensome vs. 2) implementation automatically has formal process for public involvement.

· Gov. Warner ‘s recent action:

· New regulation proposed re: wwtps does not necessarily mean uniform limits for all plants.

· Will evaluate WQ-based requirements with these regulations.

· Has same schedule as implementation of WQ standards – end of 2005

· NPS contributions are recognized

· Necessary to have full participation of stakeholders

· March 12th public hearing, September SWCB potential approval of this regulation.
· VA-DEQ’s WQ Mgmt. Plan regulation – Plan to change that existing regulation, and intend to put Trib. Strategy loadings into this process

· VA-DEQ recognizes the need for wwtps to meet future needs of their communities and recognizes inconsistencies/differences between dealing with SW loads vs. PS loads in TMDLs, TS’s and permits.
· Virginia wants to encourage trading.
Panel #3 – Stakeholders’ Panel

Cy Jones, Washington Suburban Sanitary Commission
· Mr. Jones stated that for the wastershed concept brought up in the EPA-Wastewater presentation an annual load concept for the Point Source is critical and has a major cost impact.
· MD’s ENR strategy – defines PS requirements, balances load vs. growth issues

· WERF Research – Mr. Jones referenced Dr. Randall’s observations re: refactory portion of organic TN may be 1- 2 mg/l in wastewater and may have no environmental impacts (i.e., makes no D.O. demand).  VAMWA/MAMWA to discuss with Dr. Randall.  Also noted was DC-WASA staff (Sudir Murthy) work dealing with the biodegradation of dissolved organic nitrogen
· Tributary Strategies – Pursuing if/how issues are being accounted for via WQM

· Flush tax with amendments – Mr. Jones raised a concern that if all costs are paid for (i.e., ENR costs are likely to increase) it will remove all local incentives to save money.  
· Mr. Jones referenced CBF lobbying to get permit requirements into the legislation now as something to be concerned about.
· It was shown how Bay-wide loads vs. PS loads have shown a PS decline vs. overall Bay load increase due to NPS, which is validated during wet years and resulting poor WQ of the Bay.

· Mr. Jones opposed to E3 (i.e. TN =3 mg/l) for all wwtps; it is not cost effective or truly needed.
· Mr. Jones has concerns that MDE’s logic suggests ENR efforts are aimed at getting PS loads as low as possible, while that approach masks the real ability to achieve NPS reductions and maintain loads, and really represents only a temporary fix.

· Pat Haddon – Suggested use of incentives.
Mike Marcotte, DC Water & Sewer Authority
· Blue Plains results were shown to-date and Mr. Marcotte noted the IMA shares of Blue Plains (i.e., multi-state service area)

· Mr. Marcotte cited other crucial/costly program demands – noting that despite desire to protect the Bay, compared to other demands, the CBP’s needs would be a lower priority.

· Mr. Marcotte recognized the multiple roles he/WASA plays – DC vs. regional views

· Concerns were raised with the ‘regressive’ nature of wastewater rates and impacts on ratepayers.  

Alexandria Sanitation Authority – Glenn Harvey

· ASA noted the view of upcoming regulatory changes as concerned about impacts and implications of these changes.
· The presentation noted that WWTPs will need to do more – but need good science, good economics, and to ID benefits before charging forward, and that the Federal focus is needed to help ID benefits.
· Mr. Harvey was cautious of significant ratepayer impacts and need for flexibility and cost effective solutions (Alexandria and DC have similar income variances), and that NPS reductions are critical as well.
· Mr. Harvey believes that the voluntary nature of tributary approach makes more sense.

· It was noted that the existing UAA mechanism and use of 1-2% medium household income metric may not always appropriate for this effort.  
Track 2 – Urban Stormwater 

Panel #4 – Stormwater (MS4) Regulation

EPA Region 3 – Paula Estornell
· EPA will review the entire MS4 program in 2007.  Potential regulatory changes to NPDES Stormwater Program, clarification of existing regulations
· Court Rulings may change regulations (e.g., 9th Circuit Ruling dealing with General Permits)

· Requires permitting authority review notice of intent (NOI)

· Requires permitting authority make NOI available for public review 

· Requires permitting authority make possible public hearings 

· EPA HQ considering revising regs

· The October, 2002 EPA-HQ Memorandum that clarified NPS Stormwater as part of a TMDL’s “Waste Load Allocation” (WLA) will have far reaching effects related to developing TMDLs for impaired waters.  Although the memo gives latitude to using BMP implementation as a means to justify the NPS-Stormwater portion of a WLA, it opens the door to limiting or numerically tracking NPS- Stormwater pollution.

MDE – Ken Pensyl

· MDE’s Stormwater Manual is a holistic view on how Stormwater and development are to be controlled in the State of Maryland.

· Low Impact Development (LID) and other non-structural methods are the methods of choice for new and retrofitted Stormwater management in Maryland.  

· MS4 Phase 1 permit holders have a unique condition for retrofitting 10% of uncontrolled impervious area per 5 year permit cycle and this is a component for the Maryland Tributary Strategy development.
VA-DEQ – Jeff Talbott for Tom Faha

· The MS4 Phase 2 program as greatly expanded the number of Northern Virginia Permit holders.

· VA-DEQ will look to MS4 Permit holders (small and large) to address TMDL measures.   

· VA-DEQ is engaged in the TS process.

· VA-DCR may become the NPS permit holder/developer for the State if House Bill 1177 passes in its present form.

Panel #5 – Stakeholder Panel and Facilitated Discussion

Montgomery County, MD – Cameron Wiegand

· Montgomery County works at stream and watershed restoration as part of their MS4 program.

· Biological activity in a stream is the yard stick Montgomery County likes to use to gauge the condition of a stream or watershed.  

· Montgomery County works closely with MDE on its TMDL development and has prioritized their entire set of county streams to address improving their watersheds and streams.
· One of the primary things Montgomery County officials would like to see is that less chemical analysis and more biological analysis be taken into account when describing if a waterbody is impaired or on the road to recovery.  

DC-WASA – Mohsin Siddique

· Major points presented included the unique situations in the District of Columbia between, the Federal Government, the City government, WASA and the Department of Health.  Paperwork required to initiate things is often a hindrance to completing a worthy task.

· The Combined Sewer Overflow (CSO) issue competes against innovative Stormwater efforts in terms of funding dollars.  

Natural Resources Defense Council – Nancy Stoner

· A strong stormwater program achieves water quality goals, including protection of all designated uses, for receiving waters. 

· To reduce pollutants to the maximum extent practicable, MS4 systems must choose the technology that provides the greatest pollutant reduction unless it is determined to be infeasible and this technology should be applied directly to new and redevelopment proposals, including transportation projects. 

· To ensure that MS4s do not cause or contribute to the violation of water quality standards, they must focus their attention on the greatest/most significant loadings first and continually upgrade BMPs until water quality standards are achieved.

· Stormwater fees must be sufficient to fund the program and include incentives for stormwater  runoff minimization. 

· We have to address stormwater pollution if we are going to make progress in urban areas in meeting water quality standards, therefore, stormwater programs must be robust, targeted and continually approved. 
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